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                AUGUST 1, 2020Testing, tracking, talking:
Additional strategies in the back to business toolkit 
BY ANDREA J. BUHL, MSN, RN, FNP-BC, MANAGING DIRECTOR,  
CLINICAL OPERATIONS, SEDGWICK AND WILL KIMBROUGH, MD, MSPH,  
SENIOR MEDICAL DIRECTOR OF CLINICAL SERVICES, ONE MEDICAL

Business owners are asking many questions about 
how to bring employees back to the workplace in 
a way that is safe and protective of their health in 
the weeks and months ahead – but they may not 
yet have all the right tools in place as they seek to 
reopen and increase operating capacity. Here are 
some of the reopening questions we’re hearing – 
and strategies to consider as part of your back  
to business toolkit. 

When is the right time for an  
employee to return to work? 
In looking at how to best bring employees back into 
the workplace, it is essential to first look at  

the local COVID-19 dynamics. Every city and  
local community has undergone a different  
COVID-19 experience in terms of the number  
of cases reported, upward and downward  
trends, testing and treatment options, and  
patient recoveries. The guidance from these 
local jurisdictions should be considered when 
determining how quickly a business should  
reopen and how it should start bringing  
employees back. 

One of the challenges of COVID-19 is that  
some people can be asymptomatic and may  
still spread the virus to others. While it is  
impossible to achieve zero risk in the workplace,  
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it is vital to develop a COVID-19 return  
to work strategy that is tilted in favor of 
workplace safety. 

Some of the issues to consider are how 
to structure the work environment, what 
individual safety protocols to implement, 
and how to integrate testing so as to 
minimize the risk. It is also strategic to 
have a contingency plan in response to the 
residual risk that remains. This can include 
a plan for claims notification and tracking 
the source of infection through exposure 
investigations should COVID-19 cases begin 
to resurface. Once these plans are in place 
and risks considered, an employer can feel 
more confident in setting a plan for bringing 
employees back into the workplace. 

How should employees be phased 
back into business operations?  
Which employees should continue  
to work remotely to protect their 
health and the health of others?
Bringing employees back in cohort groups is 
one option for consideration. By organizing 
and phasing in population subsets and 
limiting the interaction between cohorts, the 
risk of possible infection is isolated within a 
smaller group rather than shared with the 
entire workforce. Increasing flexibility in 
hours and establishing alternating days or 
extra shifts can help reduce the number of 
employees in the workplace at any given 
time. A cohort approach could also include 
reconfiguring the floor plan and shared 
common spaces to enforce social distancing 
or staggering break times to limit the number 
of people in one spot, even if staggered  
shifts aren’t feasible. 

When possible, consider allowing more 
vulnerable groups to work from home 
longer while returning those in lower-risk 
categories – or even instituting a volunteer 
program for early phases. People at highest 
risk for contracting COVID-19 should be 
the last to return to the workplace. This 
includes: workers over the age of 65; those 
with compromised immune systems; those 
undergoing medical treatment that would 
weaken their immune systems; and those  
with serious illnesses or chronic conditions. 
These workers should not return until the 
community can demonstrate they can reopen 
without an increase in COVID-19 cases. 

Which tests should be used  
to screen employees, and why?
For those looking to create a comprehensive 
return to work plan, employers should 
screen employees and monitor symptoms 
daily. Many employers are incorporating 
on-site temperature checks and health 
questionnaires, but another option is 
connecting with your team each day through 
an app before they head to the workplace. 
Digital tools are now available to virtually 
connect employees with clinicians who can 
assess symptoms and risk factors each day 
before a shift so individuals know whether 
to come in or stay home. Clinicians can also 
offer guidance in the moment for anyone who 
is identified with risk factors or a need for 
testing or treatment. 

If symptoms occur, individuals can be 
directed down a path for additional clinical 
support and COVID-19 testing services.  
Of course, not all fevers and coughs are 
related to COVID-19, and integrated clinical 
support allows for review of the latest 
evidence compared to individual symptoms 
to diagnose conditions that may mimic 
COVID-19 or direct for further tests. With 
testing options still inconsistent depending on 
region and availability, it’s advantageous to 
know your options and secure dependable 
testing resources. 

As always, it is important for employers to 
remain current on local government guidance 
and healthcare department developments 
regarding testing. More is learned each 
day about the virus, and guidelines and 
recommendations are continually changing. 
Employers must learn to cut through the 
noise within the environment to ensure they 
are guided by the most current and accurate 
information available.

How can businesses support 
employee mental health and well-
being during the return phase?
Employees concerned with returning to 
the workplace may need help to manage 
the associated stress increases that come 
with the uncertainty of these times. Talking 
with someone, especially in these times 
of increased isolation and disconnection 
from typical work environments, can be 
powerful. Supporting your teams with trained 
professionals who can offer guidance and 

proven strategies for mental health and 
wellness can make an even bigger impact. 
Providing a mental health and wellness 
hotline staffed by clinicians and behavioral 
health specialists can help address the 
psychological well-being of the employee and 
provide tips to help manage stress as well as 
describe the employer’s safety protocols. 

It’s also beneficial in general for employers 
to communicate regularly with their 
employees about the steps they are taking 
to ensure workplace safety and health. 
Sharing updates, explaining the measures 
being implemented in the work environment, 
and educating workers on procedures and 
expectations well before they are asked 
to return to work is ideal. Quick check-ins 
by managers before and during a back to 
business transition can ease fears and give 
an opportunity to answer questions as their 
employees adjust to new protocols.

Next steps
At Sedgwick, we are partnering  
with our clients each and every  
day in developing their back to 
business plans and strategies.

We will continue to share guidance 
and resources to help you develop 
formal plans of your own. 

Read more about testing and 
healthy return to work solutions  
and listen to the latest podcast.
For a free consultation,  
contact us today.

https://www.linkedin.com/company/ewc-conference/?viewAsMember=true
https://marketing.sedgwick.com/acton/attachment/4952/f-17d1b55c-d934-447c-b09f-2b844a492c43/1/-/-/-/-/One
https://marketing.sedgwick.com/acton/attachment/4952/f-17d1b55c-d934-447c-b09f-2b844a492c43/1/-/-/-/-/One
https://sedgwickpodcast.podbean.com/e/ensuring-employees-safely-return-to-the-workplace/
https://marketing.sedgwick.com/acton/media/4952/back-to-business-form
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Routes for Resolving  
PQME Issues and  
an Unexpected Assist
BY MEG MATASCI
SENIOR ASSOCIATE ATTORNEY AT KEGEL, TOBIN & TRUCE

GEORGE THE BARTENDER’S DISPATCHES  
FROM ONLINE HAPPY HOUR

FROM MY BAR AT HOME - The Zoom invite 
from my friends for “Ladies’ W(h)ine Time” sat 
in my inbox, staring at me and making me feel 
guilty. I did not want to attend. I have become 
fatigued with the idea of yet another virtual 
happy hour. I love my friends, but I am tired of 
seeing their beautiful faces through a screen. 
I was even less in the mood to pretend to 
be cheerful because on top of it all, I was 
worried about an obnoxious replacement 
Panel Qualified Medical Examiner (PQME) 
issue that was set for a mandatory settlement 
conference (MSC) the next morning. 

In my case, the applicant claimed to have 
radicular symptoms and was treating with 
an orthopedist who recommended surgery. 
Applicant’s counsel requested a panel of 
QMEs in chiropractic medicine. Since it 
did not seem that a chiropractor would be 
the appropriate specialty, I objected to the 
panel and requested an MSC to pursue a 
replacement panel in orthopedics. 

With the hearing approaching, I contacted 
the applicant’s attorney, the infamous Ron 
Summers, to circulate the pre-trial conference 
statement ahead of time, as is our current 

best practice with remote hearings. He told 
me that he would be objecting to the case 
being set for trial because I had not yet  
asked the Medical Unit to comment on the 
specialty issue under Administrative Director 
Rule (AD Rule) 31.5(a)(10). AD Rule 31.5(a)
(10) allows the Medical Unit to issue a 
replacement panel if the specialty initially 
issued is deemed inappropriate upon a 
written request by one of the parties with 
supporting documentation, including the 
Doctor’s First Report and the most recent 
PR-2 or narrative report.

https://www.linkedin.com/company/ewc-conference/?viewAsMember=true


5www.ewcconference.com Connect with us: info@ewcevents.com

Ron, via a smugly-worded email, referred 
me to the panel case published on October 
6, 2016, one Robin Portner v. Costco, Liberty 
Mut. Ins. Co., 2016 Cal. Wrk. Comp. P.D. 
LEXIS 499. The Workers’ Compensation 
Appeals Board (WCAB) in this case held that 
it is premature to take a specialty dispute to 
the Workers’ Compensation Judge (WCJ) 
before the Medical Director has commented 
upon the issue. 

In their holding the Appeals Board cited 
Rule 31.1(b), which reads: 

Disputes regarding the appropriateness of 
the specialty designated shall be resolved 
pursuant to section 31.5(a)(10) of Title 8 of 
the California Code of Regulations. Either 
party may appeal the Medical Director’s 
decision as to the appropriateness of the 
specialty to a Workers’ Compensation 
Administrative Law Judge.

Although the Appeals Board commended 
the parties’ effort to resolve the panel dispute 
quickly, in their holding they emphasized the 
use of the word “shall” in directing the parties 
to resolve the issue by proceeding to the 
Medical Director and held that it was  
a necessary first step. 

I had bypassed going to the Medical Unit 
because in mid-March when the dispute 
came up, the Medical Unit was operating in 
very limited capacity, and it was not certain 
when they would be processing replacement 
panel requests due to the COVID-19 
pandemic. Ultimately, I knew that Ron and I 
would disagree no matter how the Medical 
Unit responded. So I filed the Declaration  
of Readiness to Proceed in the hope of 
getting the panel issue resolved as quickly  
as possible, given that the parties needed  
a valid medical-legal opinion right away. 

Since then, the Medical Unit had reopened 
and began addressing requests for 
replacement panels, so I was concerned  
that the judge would agree with Ron. If 
we were directed to return to the Medical 
Unit, resolution of the issue would surely be 
slowed, particularly since Ron and I were 
unlikely to be satisfied with the response and 
would ultimately end up at a hearing anyhow. 

I opted to decline the Zoom invite from  
the girls and told my friends I had to work.  
But really, I intended to nurse my frustrations 
with a solo happy hour and then fall asleep on 
the couch watching Burt Lancaster movies. 

I put on my comfiest comfy pants and 
moseyed into the kitchen to prepare my 
favorite vice – a Manhattan, straight up with 
two cherries.1 I was preparing the cocktail 
shaker when I noticed the jar of Luxardo 
cherries was nothing but juice. Of course!

Determined to have my perfect cocktail with 
both cherries, I masked up and headed to 
the local market. When I wandered into the 
booze aisle, I was delighted to set eyes on 
your friend and mine, Mr. Joe Truce, former 
managing shareholder at our firm and creator 
of George the Bartender! At first, I wasn’t 
certain it was him. He was wearing a mask 
decorated with the scales of justice, and his 
hair was decidedly shaggier than the last time 

I had seen him. But when I saw him reach for 
a bottle of Beefeater Gin, I knew it had to be 
Joe. I offered an enthusiastic hello. 

After some socially-distanced chitchat 
about our respective lives in isolation, the 
upcoming Perry Mason mini-series reboot 
(Joe was skeptical of its ability to improve on 
the original but willing to give it a chance), 
and offering recommendations for local 
takeout, the conversation made its way to 
Joe’s favorite topic – the practice of workers’ 
compensation. I told Joe about my morning 
hearing and my frustration that I may have to 
take an extra step before being set for trial, 
even though that is likely where Ron and I 
would end up months from now. 

Joe’s eyes lit up, and it almost seemed as 
if the scales on his mask started to glow. He 
reached into his magic briefcase (never leave 
home without it!) and provided me with a 
copy of the panel decision Ronald Porcello v. 
State of California, Department of Corrections 
and Rehabilitation, 2020 Cal. Wrk. Comp. P.D. 
LEXIS 9; 85 Cal. Comp. Cases 327, which 
issued on January 21, 2020.2 

In Porcello, the applicant alleged three 
dates of injury while working as a corrections 
officer. Applicant’s counsel requested and 
obtained two panels of QMEs in chiropractic 
medicine, one each for two of the three dates 
of injury. Defendant wrote to applicant’s 
attorney to object to the panels, asserting 
the parties had already agreed to a medical-
legal physician. Defendant also wrote to the 
Medical Unit to request replacement panels 
in pain medicine pursuant to AD Rule 31.5(a)
(10), which they asserted would be the 
appropriate specialty to comment upon the 
applicant’s complaints. 

Before the Medical Unit responded to the 
request for replacement panels, the matter 
proceeded to an expedited hearing. At that 
hearing, the parties went forward on the issue 
of whether or not the applicant had already 
agreed to proceed with a separate physician 
as a QME, and if not whether replacement 
panels should issue in pain medicine. 

The WCJ issued a Findings and Opinion, 
deferring comment on the panel QME 
specialty issue pending a determination of the 
Medical Unit, relying on Portner. Defendant 
then filed for reconsideration. 

In the resulting panel decision, the Appeals 
Board disagreed that the litigation of the 

GEORGE’S KTT SANGRIA

Dissolve ½ cup of sugar in  
1 cup orange juice and a 
splash of lemon juice.  
Add fresh cut orange and 
lemon slices, a bottle of  
red wine and a cinnamon 
stick to your pitcher.   
Let it chill for 40 minutes 
and then add ¼ cup of  
dark rum and ice. Enjoy!

https://www.linkedin.com/company/ewc-conference/?viewAsMember=true
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specialty issue was premature and remanded 
the matter to the trial level for a finding as to 
the appropriate panel specialty. 

In their discussion, the Appeals Board 
acknowledged but disagreed with the holding 
in Portner and the language of AD Rule 
31.1(b) instructing that disputes over the 
appropriateness of the panel specialty “shall 
be resolved pursuant to section 31.5(a)(10).” 
Instead, they went on to focus on the Appeals 
Board’s broad jurisdictional powers and their 
delegation of those powers to the WCJ under 
the California Labor Code. 

In particular, the Appeals Board stated  
that the WCJ has jurisdiction to hear and 
decide discovery disputes, “…which  
includes determining the appropriate panel 
specialty to address the disputed medical 
issues in a case.” Since nothing in the Labor 
Code bars the parties from taking their 
panel dispute directly to the WCJ before 
going to the Medical Director and the WCJ 
is empowered to resolve that dispute, the 
Appeals Board granted the defendant’s 
Petition for Reconsideration and rescinded 
the Findings and Order, returning the matter 
to the trial level. 

In discussing this case with Joe, I told him  
I was tempted to bring more panel disputes  
to hearing, forgoing the Medical Unit. He 
agreed that the power of the WCJ to make 
findings with regard to discovery could 
very well allow the parties to take such 
disagreements to hearing. However, he 
cautioned that the drawback to this strategy 
is that it might actually slow resolution of the 
issue if the other side was unlikely to appeal 
the Medical Director’s determination to the 
WCJ. Joe added that an opinion from the 
Medical Director in favor of your position  
may serve as valuable evidence when 
arguing the issue before the WCJ. 

Feeling much better about how my case 
was going to go, I bid Joe adieu, left the  
liquor aisle and headed home with my 
cherries to watch The Crimson Pirate for  
the twentieth time. 

DISCLAIMER: All characters at my home  
bar are fictional and the storyline is simply  
a product of my lively imagination.

While Porcello lacks the designation 
“significant panel decision,” Joe always liked 
to remind me of one of his favorite portions of 
the Labor Code, subtitled “Specific Additional 
Evidence Allowed,” §5703(g) which states in 
relevant part as follows: 

 The appeals board may receive as  
evidence either at or subsequent to a 
hearing, and use as proof of any fact in 
dispute, the following matters, in addition  
to sworn testimony presented in open 
hearing: ... (g) Excerpts from expert 
testimony received by the appeals board 
upon similar issues of scientific fact in  
other cases and the prior decisions of 
the appeals board upon similar issues. 
(emphasis added)

He would also draw our attention to California 
Evidence Code §452(d), which provides that 
judicial notice may be taken of “Records of 
(1) any court of this state or (2) any court of 
record of the United States or of any state of 
the United States.”

As Joe cautioned, taking a panel dispute to 
a WCJ may not always be your best remedy 
and should be applied on a case by case 
basis depending on the parties involved, as 
an opinion from the Medical Director in your 
favor may later serve as valuable evidence if 
a dispute is eventually brought before a WCJ. 

The recent protests taking place across the 
nation and the world have had me thinking 
about due process and the powerful role that 
the rule of law plays in our society. 

What we are experiencing is a call for all 
of us to do the work to uphold the ideals 
of due process, freedom and equality our 
democracy is meant to protect. I am hopeful 
that a better world is in the making.

We’re still making our own doubles for now. 
May George guide my hand. Bottoms up, 
friends, and keep washing your hands.

1   Legend has it that the Manhattan was invented by New York City socialite Ms. Jennie Jerome, aka Lady Randolph Churchill, in the mid-19th century at a party for the newly elected Governor  
of New York, Samuel J. Tilden, held at the estimable gentleman’s club called the Manhattan Club. Debatable perhaps because at the time Lady Randolph was in fact in England and very  
much pregnant with one Sir Winston Churchill, but I digress. 

2    Neither retirement nor a pandemic can stop a dedicated practitioner like Mr. Truce. Much like Mary Poppins’s seemingly bottomless carpetbag (of Disney fame) and Hermione Granger’s 
bottomless handbag (of Harry Potter fame), Joe’s briefcase possesses magical powers, granting him the ability to pull out any decision at a moment’s notice. A copy of Porcello can be 
obtained via email request. 

THINK A COLLEAGUE MIGHT ENJOY  
THE EXPLOITS AT THE LOBBY BAR?

Visit our website at www.kttlaw.us   
Sign up for our newsletter  

George the Bartender

Email mvillasenor@kttlaw.us   
Tel 213-380-3880   

Follow KTT on LinkedIn and Facebook

THE RECENT PROTESTS 

TAKING PLACE ACROSS THE 

NATION AND THE WORLD 

HAVE HAD ME THINKING 

ABOUT DUE PROCESS AND 

THE POWERFUL ROLE THAT 

THE RULE OF LAW PLAYS  

IN OUR SOCIETY.

https://www.linkedin.com/company/ewc-conference/?viewAsMember=true
http://www.kttlaw.us
https://lp.constantcontactpages.com/su/qvIBmfr
https://www.linkedin.com/company/kegel-tobin-&-truce-apc
https://www.facebook.com/kegeltobintruce/
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Are you looking to partner with a service provider who listens to 
you and provides the service and results you desire? 
 
Appleby & Company offers flexible solutions to fit your needs – 
providing faster results, more accurate evidence and securely 
transferring data at every stage of the process. Appleby & Company 
has been in business since 1958 – our team understands the 
complexity of your workload and we know your time is important. 
Appleby & Company is here to partner with you to simplify your 
world. 
 

 

CCHHOOOOSSEE  AAPPPPLLEEBBYY  &&  CCOOMMPPAANNYY..  
WWEE  DDOO  SSUUBBPPOOEENNAASS,,  OONN--SSIITTEE  CCOOPPYYIINNGG  &&  IINNVVEESSTTIIGGAATTIIOONNSS..  

DDOONN’’TT  SSEETTTTLLEE  FFOORR  AAVVEERRAAGGEE..  

Big business knowledge. 
Small business service. 

 
Find out how Appleby & 
Company can help you, by 
contacting us today. 
 

contact@applebyco.com 
www.applebyco.com 

 
Phone: (888) 544-2600 

Fax: (866) 284-5929 
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WE ACCELERATE CASE CLOSURE
We understand your frustration that the longer 
your cases are open, the more it costs you 
in time and money. That is why we provide a 
proactive, cost-effective strategy to expedite 
case closure and alleviate your frustration.

What can you expect?
When partnering with SLT Law, you can 
expect exceptional communication, timely 
reporting and expeditious case closures.  
Our cost-effective strategy helps you  
minimize litigation expense.

https://sltlaw.com/


Mindfulness plays a critical role in 
productivity. While mindfulness is often 
thought of as solely a meditation practice, 
mindfulness is our innate ability to be fully 
present in the moment rather than overly 
reactive to what’s going on around us. 
Practicing mindfulness causes a deeper 
sense of care and attention to each 
responsibility in the current moment,  
whether it be personal needs, family care,  
or tasks at work.

“Mindful productivity” is a term based 
on self-care to describe the state of mind 
we bring to work tasks. An alternative to 
multitasking, mindful productivity is about 
focusing your attention and concentration 
on one task at a time. When distractions 
arise, whether through an onslaught of 
emails or a last-minute meeting, you can 
apply mindfulness by focusing on what is 
important and maintaining awareness of 
what isn’t. Regularly prioritizing your to-do list 
and blocking time on your calendar to work 
on certain tasks can also help you maintain 
mindfulness during the workday. As opposed 
to multitasking, mindfulness allows for more 
mental clarity and decreases stress – leading 
to better decision making, improved work 
performance, and increased productivity.

Now, more than ever, remote work has 
become more common due to the impact 
of COVID-19 on the workplace. Practicing 
mindfulness when working from home 
begins with establishing a work-life balance. 
Creating a dedicated workspace in an 
area with limited distractions improves your 
ability to focus on work tasks and avoid the 
temptation to multitask, slowing progress. 
Scheduling breaks to stretch, have a snack, 
or get some fresh air helps prevent feelings 
of burnout and allows your mind to rest 

and reset for the next task. While it can be 
tempting to work “after hours,” it is essential 
to unplug to give yourself the opportunity  
to focus on personal needs such as 
exercising, resting, and spending time with 
family. Establishing boundaries on your 
working hours will allow you to come into  
the next day with a refreshed commitment  
to the tasks ahead.

Find more tips on how to practice 
mindfulness during your workday here.

CorVel is here to support our 
partners and the community. 
For more information on how 
our claims teams and medical 
management teams can  
help you, contact us today.  
You can reach Laura Day,  
Vice President, Regional Sales, 
at Laura_Day@corvel.com.

The  
CorVel 
Corner:
Increasing  
Productivity  
with Mindfulness
CONTRIBUTED BY CORVEL
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https://www.mindful.org/what-is-mindfulness/
https://www.forbes.com/sites/bryanrobinson/2020/05/05/10-tips-for-mindful-productivity-while-working-from-home/#470098a75b11
https://hbr.org/2016/03/how-to-practice-mindfulness-throughout-your-work-day
https://www.linkedin.com/company/ewc-conference/?viewAsMember=true
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www.khanujalaw.com

Aggressively advocating for each win, 
one client at a time.

On May 27, 2020, in County of Santa Clara v. 
Workers’ Comp. Appeals Bd.(Justice), (2020) 85 Cal. 
Comp. Cases 467, the 6th District Court of Appeal 
held that permanent disability could be apportioned 
to nonindustrial factors pursuant to Labor Code 
Section 4663 following industrial medical or 
surgical treatment, regardless if it is directly caused 
by the work-related injury. Under Labor Code 
Section 4663, when there is unrebutted, substantial 
medical evidence that a nonindustrial condition 
was a cause, in part, of the permanent disability, the 
permanent disability shall be apportioned between 
the nonindustrial and industrial causes. Here, the 
Applicant, Barbara Justice, sustained injury to her 
bilateral knees while working as a claims adjuster for 
the Defendant, County of Santa Clara. She underwent 
total knee replacement surgery for her right knee in 
2012 and total knee replacement surgery for her left 
knee in 2013. 
Orthopedic AME Dr. Mark Anderson evaluated the 
Applicant and found that “absent the underlying 
pre-existing arthritis, it is medically probable that 
Justice would not have had total knee replacement 
as she did when she did . . .” Accordingly, AME Dr. 
Anderson apportioned 50% of Applicant’s bilateral 
knee disability to the extensive pre-existing knee 
pathology and 50% to Applicant’s industrial injury. 
However, the Workers’ Compensation Judge (“WCJ”) 
found that the holding in Hikida was applicable and 
the post-surgical permanent disability shall not be 
apportioned. Hikida v. Workers’ Comp. Appeals Bd. 
(2017) 82 Cal. Comp. Cases 67: The WCJ provided 
the following rationale for his decision: “Hikida holds 
that where medical treatment (here, the bilateral 
knee replacement surgery) results in an increase in 

Limiting the Scope of Hikida
By: Neelu K. Khanuja, Esq., Founding Attorney at Khanuja Law

permanent disability, permanent disability shall be 
awarded without apportionment.”
The 6th District Court of Appeal found that the facts 
in Hikida differed from the facts in this matter. Here, 
the Applicant had nonindustrial, pre-existing knee 
degeneration that caused 50% of the resulting post-
surgical permanent disability. The Court provided 
a narrow interpretation of Hikida, finding that it 
only precludes apportionment when the sole cause 
of the permanent disability is the industrial medical 
treatment. In this matter, the industrial medical 
treatment did not result in a new compensable 
consequential injury and the permanent disability was 
not caused solely by the industrial medical treatment. 
The holding follows the finding in Petaluma which 
states that when there is unrebutted, substantial 
medical evidence that nonindustrial factors caused 
permanent disability, permanent disability shall 
be apportioned pursuant to the Labor Code. City of 
Petaluma v. Workers’ Comp. Appeals Bd. (2018) 83 
Cal. Comp. Cases 1869. The Court here found that 
AME Dr. Anderson’s initial report, five supplemental 
reports and two depositions constituted unrebutted, 
substantial medical evidence that Applicant’s 
nonindustrial pre-existing knee pathology was a 
cause of her post-surgical permanent disability. 
The Court annulled the Workers’ Compensation 
Appeals Board’s decision and remanded the 
matter to the Board for further proceedings, 
providing instructions on how to apportion the 
Applicant’s permanent disability. In sum, the 
Court’s interpretation of Hikida limits its scope and 
applicability.



http://intellegenex.com
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Thirty years ago, Advanced Ergonomics, Inc. 
(AEI) completed a prospective validation study 
in food warehousing, identifying a need for 
mitigation and a strategy to reduce the risk 
gap between routine food warehouse physical 
demands and job candidate abilities. Since 
this study was completed, AEI has completed 
onsite analyses quantifying the strength 
and energy expenditure demands of food 
selector jobs in over 400 warehouse locations, 
comprising some 50,000 hours of energy 
expenditure monitoring of workers. Energy 
expenditure (aerobic capacity) is a metabolic 
measure that is unique to our Physical Ability 
Testing (PAT) platform. No other program 
measures this overall work intensity metric.  
In the grocery industry, we have expanded 
our platform from the warehouse to the stores, 
selecting the most qualified candidates and 
comparing their performance to the essential 
physical functions of the job. 

AEI also evaluated and documented the 
physical strength and aerobic capacity  
of over 400,000 warehouse new hires.  
An analysis of this data indicates that the 
physical demand requirements in food 

warehouses have increased significantly.  
In contrast, the physical abilities of the average 
job candidate have decreased, resulting in a 
risk gap that is now greater than ever.

What We Learned
We identified trends that provide insight into 
current challenges in the food industry: 
•  Physical job demands in the average 

warehouse have increased. This increase 
has contributed to an overall work intensity 
and associated energy expenditure 
requirement that the National Institute for 
Occupational Safety and Health (NIOSH) 
considers to be in high need of mitigation. 

•   The average body weight and body mass 
index of job candidates have increased, 
meaning the average worker is weight-
challenged, a trend in America in general.

•  Overall average aerobic capacity (the ability 
to do and sustain work over periods of time) 
has decreased.

•  Approximately 62% of job candidates have 
lower fitness levels than the average job 
requirements. 

•  Deconditioned new hire candidates are  

2.5 times more likely to experience a job-
related injury.

•  There is an obvious need for mitigation to 
reduce this risk gap and the associated 
injuries, increase retention, and reduce  
costs and negative impacts on business.

The Mitigation
•  Implement an employee selection process 

based on our 30 years’ experience and data 
on the new hire process, measuring physical 
fitness and correlating it to the essential 
physical demands of the job.

•  Implement a Well-Being Awareness Program. 
Well-Being Awareness does something for 
you; it is a choice based on awareness. It is 
inexpensive, self-administered, and works. 
Wellness programs do something to you; 
they are compelled interventions, very costly, 
and do not work. 

Work is a form of exercise, and increased 
work intensity develops matching strength to 
perform the essential physical demands of 
the job over an eight-week period. The self-
enhancement process includes awareness 
of nutritional needs, healthy eating, and 
relaxation. Potential medical conditions 
associated with the weight-challenged 
(diabetes, heart conditions, stroke) are 
controlled by interventions, thus reducing 
the company health benefit expense per 
employee. Retention results when employees 
believe, “My employer cares about me.”

We have reduced physical workers’ 
compensation injuries up to 87%, with  
$5 million overall claims expense savings per 
business per year in a prominent industry.  
The study content applies to all industries  
with manual product/people handling.

Warehouse 
Workers Are  
at Increasing  
Injury Risk
A 30-YEAR RETROSPECTIVE STUDY

BY GARY L. JARVIS, FACILITATOR AND THOUGHT LEADER 
AT QUALIFYING AMERICA’S WORKERS

How do you know if the person you are hiring can 
perform the essential physical demands of the job?

Have comments or need additional 
information about the study?  
Email us at info@safsol.com.

https://www.linkedin.com/company/ewc-conference/?viewAsMember=true


Connect with us: info@ewcevents.com
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Santa Ana, CA 92701
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INLAND EMPIRE
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Corona, CA 92882
909-757-6855

SALINAS
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Salinas, CA 93907
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D’Andre Law, founded in 1970 by the esteemed workers’ compensation legend, Joseph 
D’Andre, has grown from a small single-office operation into one of the most respected, 

hard-hitting defense operations in California.

Our people make the difference
With a reputation for hiring the brightest of legal minds, D’Andre Law has created 
a family-oriented firm that prioritizes quality work, responsive communication, and 
result-driven outcomes. Our attorneys have a deep well of experience in all matters 
of litigation from investigation to appeals.

Our approach
No claim is too small or too complicated for our attorneys, who carefully assess 
each file and work directly with our clients to determine the most efficient 
strategies to bring each claim to a timely and effective resolution.

Our technology
Through our partnership with MerusCase, all attorneys have cloud based access 
to all claim files to be able to respond to any client inquiry on a real time basis. All 
records and medical reports are encrypted and secure using proprietary MerusCase 
software, insuring compliance with all relevant statutes. We also maintain a 
proprietary database tracking medical legal reporting, including strikes of QME’s,  
to assist us in providing superior resolutions.

The GOLD STANDARD
in California Workers’ Compensation Defense

Since 1970

Our firm
With decades of experience at both the WCAB and appellate level, we have 
represented numerous self-insured, and insured clients in the most complex 
matters.  Our longstanding history of demonstrating superior litigation skills and 
result driven outcomes we are known as the gold standard in California Workers’ 
Compensation Defense, industry wide. 

OAKLAND
1600 Broadway, Ste 300

Oakland, CA 94612
510-853-8580

SAN JOSE
1155 N. First Street, Suite 218

San Jose, CA 95112
408-998-8880

FRESNO
6042 N. Fresno Street, Ste 205

Fresno, CA 93710
559-500-3693

SACRAMENTO
10995 Gold Center Drive, Suite 115

Rancho Cordova, CA 95670
916-364-9390

800-600-5704 | www.DAndreLaw.com
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Document
Retrieval

Update
In March, when the COVID19 outbreak was declared a pandemic, almost all record custodians closed their doors.  
Over the past four months, about 75 percent of the custodians have reopened. However, due to public safety guidelines, 
they are still not allowing document retrieval services into their facilities to secure the records. Twenty-five percent of  
the custodians have never reopened.

What once might have taken days to secure records may now take weeks or even months. It’s not your service being  
slow – it is the unexpected consequence of the pandemic. With limited staffing due to social distancing, record custodians 
may provide records to the service via secured email, download, USPS, or other delivery services. Once the document 
retrieval services receive the records, they do their magic to make the records ready for their clients. 

Like others, Macro-Pro has had to make significant adjustments to protect our staff and continue to serve our clients.  
Half of our employees are working in shifts to help maintain social distancing; a quarter of our field representatives  
are furloughed because most custodians will not allow any outsiders into their facilities.

Just like you, Macro-Pro is doing everything to continue to provide the highest level of service for our clients.  
Thank you for understanding the situation with the custodians.  

The second wave of the pandemic continues to cause major 
delays in securing subpoenaed/authorization requested records.

BY D. DIANN COHEN, VICE PRESIDENT CLIENT RELATIONS AT MACROPRO, INC.

SPEEDIER RECORDS RETRIEVAL IN AN  
ERA OF SLOWDOWNS

TIPS TO HELP EXPEDITE THE PROCESS

Place your orders via the copy services website. When you call, email, phone, or fax, they must key in 
the information.  With social distancing the employees work from home, which slows down the process.  
If something wasn’t provided, it’s the beginning of voicemail tag.

Make sure to provide the authorization form, any documents, or special subpoena message you want 
with the order. (Having the attorney review the SDT after it is prepared will also slow down the process.)

Do not order “any and all records.” Be specific about the records you want.

Skip the paper and CDs. Instead, get a download or set your office up for FTP file transfers. Like magic, 
the records automatically show up in your files where you want them. This option also eliminates the 
sales tax and shipping charges – a win-win.
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800-696-2511    www.macropro.com


